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Court File No, 46300 CP

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
JAMES JEFFERY and D'ALTON S. RUDD
Plamtiffs
- and -
LONDON LIFE INSURANCE COMPANY and
THE GREAT-WEST LIFE ASSURANCE COMPANY
Defendants
FURTHER AMENDED STATEMENT OF DEFENCE
Procceding commenced under the Class Proceedings Act, 1992
1. The defendants admit that the plaintiff James Jeffery is a participating policyholder

(“par policyholder”) of London Life Insurance Conipany {“London Life™) currently holding
the policies listed in paragraph 2 of the fesh as amended statement of claim (the “staternent
ofclaim, and that the plaintiff D' Alton $. Rudd is a par policyholder of London Life,

currently holding the first seven policies listed in paragraph 3 of the statement of claim.

2. The defendants further admit the allegations in paragraphs 4 and § of the statement of

claim. ln that regard:

(a) the defendamt London Life is an insurance company that carries on business,
among other things, as g life and healih insurer in Canada with its head office

in Londen, Ontario,

{b) London Life iz a wholly-owned subsidiary of London Insurance Group Inc.
CLIGTY,
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(c) the defendant, The Great-West Life Assurance Company ("GWL"} is an
msurance company that carries on business, among other things, as a life and

neallh insurer in Canada with it head office in Winnipeg, Manitoba; and,
{d) GWL is a wholly-owned subsidiary of Great-West Lifeco Inc. (“Li feco™.

3. The defendants admit that the individuals named in the charts under paragraphs 18 and
19 of the suatement of claim were members of the London Life Board of Directors sfter the

Acquisiion described below.

4 The defendants deny al of the remaining allegations in the statement of ¢laim except

as expressly admitted in this statement of defence.

5. The defendants further deny that the plaintiffs are entitled to any of the relief claimed

in paragraph | of the statement of claim.
Overview

6. Atissue in this proceeding is a transaction involving the participating account (“par
account”) of London Life (referred to below as the “Par Account Transaction”) that arose in
the course of the 1997 acquisition by Lifeco and GWL of LIG {and, indirectly, London Life)

{the “Acquisition™).

7. The Par Account Transaction was beneficial 1o the par account, and fair to par
policyholders, Prior to proceeding with the Par Account Transaction, fairness opinjons were

given by:
{a) ihe Appointed Actuary for London Life,
{h) an external acruary; and
{v) an Independent Actuary.

8. The Par Account Transaction was also reviewed by the Office of the Superintendent of

Financal Institutions ("OSFI”), in the course of its approval of the Acguisition,

PAGE 4114 * RCVD AT §/45/2008 10:18:01 AM [Eastern Dayligh! Time] * SVR:PENSARFAX'S * DNIS:998 * CSID: * DURATION tmm-5s:04-12



SEFP-16-2008  18:23 F.9%714

9, Contrary w the allegations in the statement of clajm, the Par Aceount Transaction did
not conwavene the lnsurance Companies Aci (*1C4 "), nor was there a breach of any other

alleged obligation, by the London Life Board of Directors or otherwise.,
Acquisition of LIG

16, In the summer of 1997, Lifeco announced 1 bid to acquire LIG (including London
Life). Ulvmalely, Lifece (and GWL) acquired LIG for approximately $2.9 billion in cash and

securities,

Par Account Transaction

1L The concept of the Par Account Transaction was based upon the savings that would
result from the inlegration of the businesses of London Life and GWL. Anticipated
reductions in the cost of administrative functions would represent extraordinary long term

benelits 10 the par account.
2. Asultunately implemented, the Par Account Transaction had the following elements:

{a) in the par account, cash was exchanged for a prepaid expense asset of the same

amount;

(b)  inthe shareholder account, the cash was reccived and offset by a deferred

revenue liability of the same amount; and

{c) the cash in the shareholder account was used in the financing of the

Acquisition,

13. The amount, ultimately $180 million, was based upon the estimated savings in the first
25 years aftor the closing of the Acquisition, with an experience rating mechanism to adjust

for any matenial deviations between estimated savings and actual savings.

14, The Par Account Transaction was beneficial to the par account. It incorporated
interest at an appropnarte rate of return — 6.91 percent — which was determined based on the
Gevernment of Canada fong term bond rate in late Tuly 1997 of 6.66 pereent, plus a margin of

025 percent. The Par Account Transaction therefore provided for a beneficial rate of return
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for the par account. The defendants deny any other enlitlement to interest, confrary to the

allegations 1 parugraphs | and 36 of the siatement of claim.

15, There were other anticipated benefits to the par account since the business
combination gave the companies a Jeading position in markets in which they competed,
enhancing the murket presence of the par account. In addition, Jong-term savings accrued to

the benefit of the par account,

16, The Par Account Transaction did not affect the total assets or surplus of the par

account. Nor did it adversely affect the dividend expeciations of par policyholders.

7. Contrary to the allegations in paragraph § of the statement of ¢laim, the Par Account

Transacuien did not contravene cither section 458 or 462 of the JCA.

External review of proposed transaction

18, Before proceeding with the Par Account Transaction, OSFI was consulted, and

external and independent actuarial opinions were obtained, as set out below.

External Actuarial Opinion

19, In July of 1997, before moving forward with the concept of a Par Account Transaction
in connection with the proposed Acquisition, GWL sought an external actuarial opinion from

Tillinghast- Towers Perrin regarding the general concept,

20 Onluly 30, 1997, Tillinghast-Towers Perrin provided ils opinion, concluding, among

other things, that:

(a)  the overall principle of assessing the financing costs of the Acquisition to the
par account in an ammount equal 1o the value of the gains expected to be

reccived was reasonable and cquitable to par policyholders;

{b)  the proposed method was reasonzble, and would result in a fair and equitable
allocation, and hence the par policyholders would not be adversely affected by

the trensaction; and,
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{c} the particular method and assumptions proposed would generate a fair and

reasonable value of the fulure expected gains to the par account.

OSFI/ Independent Actuary’s Qpinion

21, GWL and Lifeco needed OSFI’s approval for numerous aspects of the Acquisition
before it could close. OSFIis the primary regulator of federal financial institutions, including

federally regulated insurance companies such as 1he defendants GWL and London Life.

22, Although the proposed Par Account Transaction did not itself require a specific
statutory gpproval by OSFT, GWL and Lifeco drew it to OSFD’s attention in connection with

OSFI’s review of the Acquisition,

23. At OSFI's request, GWL sought an ¢pinion from an Independent Actuary regarding
the proposcd Par Account Transaclion. The defendants deny the allegation in paragraph 30 of
the statement of claim that no independent actuarial advice regarding the Par Account
Transaction was obtained. The defendants further deny the allegations in paragrapbs 33 and

34 of the statement of clatm that OSF1 failed to protect the interests of the par policyholders.

24 In August of 1997, with the approval of OSFI, the actvarial firm William M. Mercer
Limited was engaged to act as Independent Actuary and provide the requested opinion. The

Independent Actuary’s mandate required, ameng other things, the following:

(2) that 1t opine on the faimess of the proposed Par Account Transaction as it

affected the par policyholders of London Life, including,

(1) the rationale for a portion of the financing being provided by the par
account;

(i) the rationale used to detenmine the amount of such financing;
and.

(k) that 1t opine on the continuing outlook for the reasonahle expectations of the

par policyholders.
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25 The Independent Actuary conducted its review of the proposed Par Account

Transaction, and concluded, among other things, that

(a) it was fair for the par account of Londen Life to contribute towards the

purchase price in the Acquisition;

(h) the proposed amount of financing to be provided by the par account was

reasonable;

{c) the par policyholders would see their long-term policy expectations maintained

or enhanced by the Acquisition; and

(&)  the par policyholders would see the continuing outlook for their financial

security maintained or enhanced by the Acquisition,

26, In September of 1997, Lifeco and GWL issued their Offer to Purchase L1G. Contrary
1o the alleganons in paragraphs 17 and 30 of the statement of claim, the Offer did disclose the

potential invalvement of the par account in the Aequisition

27, The Acquisition closed on November 13, 1997, following receipt of the requisite OSFI

approvais.

Internal Approval of the Par Account Transaction

28 InNovember of 1997, the London Life Appointed Actuary gave an opinion 1o the
London Life Board of Directors that the proposed Par Account Transaction was fair and

equitable to par policyholders of London Life,

29, On November 26, 1997, the Par Account Transaction was approved by the Board of

Directors of London Life, which noted, ameng other things, the foliowing:

(@) that as a result of expected annval savings, London Life’s par account would

realize an extraordinary long-term benefit;

(b} that the external actuary opined that the actions proposed to be taken were fair

and reasonahle;
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{©) that the Independent Actuary opined that actions proposed to be taken were

fair and reasonable; and

(d) that it was appropriate (hat the par account contribute and that a prepaid

cApense ussel be established in the par account in the same amount.
30 The Loaden Life Board of Directors resolved;

(a)  that Londen Life’s par account contribute an amount as determined by the
Company’s Appointed Actuary, of up to $206 million after the anticipated
after tax cost of any restructuring charges to be allocated to the par account, to

assist in the Acquisition;

)] thi a prepaid asset in the same amount be established in London Life’s par
uccount, to be depreciated in accordance with the principles referred to in the

external actuary’s opinion and the Independent Actuary’s Opinion; and,

() that an cxperience rating mechamsm be implemented to adjust for material
deviations between the estimated amount and the actual savings and the actual
restructuring charges allocated to the par account, in connectjon with the

Acquisition.

31, Contrary to the allegations 1n paragraphs 9 and 26, 28 and 29 of the statement of
claim, GWL and LIG were not related parties to London Life within the meaning of 5. 518 of
1CA, by virtue of sections 518(2) and 519. The defendants further deny the allegations in
paragraph 9 of the statement of claim that the directors contravened their duties under the
ICA, specifically the requirement In section 212 of the /C4 10 abstain from voting. The
obligation relied on by the plaintiffs 1s expressly inapplicable to contracts with affiliates under
section 212{3 )id) of the /C4, and the Par Account Transaction was not, in any event, a

matenial contract v proposed malerial contract within the meaning of section 217 of the /CA4.

32 The Directors of London Life were therefore not subject to, or in breach of, the aileged
abligations under section 211 and 212 of the JCA, contrary 10 the allegations in paragraph 29

of the staternent of clam.
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33 Contrary to the allegations in paragraph 18 of the statemnent of claim, all of the London
Life shareholder direciors were not affiliated with GWL und Lifeco under section 170 of the
c4.

34, The defendants further deny that the Par Account Transaction unfairly disregarded the
interests of the London Life par policyholders, or violated the alleged corporate law
principles. Nor does the /T4 provid_e for a statutory claim of oppression, and no such cause of
action cxists at common law, contrary fo the allegations in paragraph 30 of the statemnent of
claim. The defendants furthey deny the alleged non-compliance with Generally Accepted

Accounting Principles, and the allegations in paraeraph 31 of the statement of claim includin
ection 492 of the JCA.

the allceation that therc was a hrea

Tmplementatiou of the Par Account Transaction

35, After the Par Account Transaction was approved, it was implemented, in the amount

of $180 million, not $206 million as alleged in paragraph 21 of the statement of claim.

36. The 3180 million amount was the estimated present value of the savings for the first
25 years afier the Acquisition, on an afler tax basis, net of the par account’s inlegration costs,
The amount was amrived at by estimating those savings using a present value calculation that
had regard for an appropriate rate of inflation and an appropriate rate of investment return.
Margins for conservatism (acting to reduce the amount) were included in the amount of the

expenses, the inflation vate, and in the interest rate.

37. Contrary to the allegations in paragraphs 8, 20, 21, 23, 27 and 30, the Par Account
Transaction did not include any “conversion” of funds, or “transfer” within the meaning of
section 462 of the J/CA.

38 The prepaid expense asset depreciates over the period of 25 years, with the
depreciation i cach year being an expense of the par accoumt aflocated and debited under
section 458 of the /CA. Contrary to the allegations in paragraphs 15, 22 and 27 of the
statement of claim, the annuai expense was within London Life’s expense allocation method,

and met the requircments of section 458 of the /4.
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..... added by the amendments granted by arder dated Anril 8 2008 are statute-
hamed._The defendants plead and relv on the Limifations Acr, R.8.0. 1990, ¢, 115, and the

Limitagions dey, 2002, 8.0, 2002, ¢, 24, Sched. B,

32. The claims

No breach of the Insurance Companies Act

40, The Par Account Transaction was done in accordance with, not in breach of, the JCA:
{a) it was not & prohibited transfer under s. 462 of the 1ICA;

{ the anrual amortization of the prepaid expense asset was a proper debit from

the par account, expressly permitted by section 458 of the /CA"

{c) as sct out sbove, a number of the other /CA4 provisions relied on by the
plamtiffs are inapplicable, on their own express terms, and cannot be said to

have been breached; and

(d) ta the extent that the remaining JCA sections alleged by the plaintiffs do apply,

there was no breach.

41 The defendants deny all the allegations of improper conduct in the statement of claim

and puf the plaintffs to the strict proof thereof.

42.  The defendants plead and rely on the 7C4, and the Office of the Superintendent of

Financial Instirutions Act.

Commuuications with Messrs, JefTery and Rudd

43, Asadnuited by the plaintiffs in the first sentence of paragraph 23 of the statement of
claim, the Par Accoum Transaction was disclosed in London Life’s 1997 Annuai Report,

which was made available to all par policyholders, and 10 the public.

34, Conlary to the allegations in paregraph 24 of the statement of ¢laim, London Life

responded lo Mr. Rudd’s inquiries, and responded to his counsel’s Jetter. Contrary to the
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allegations in paragraph 25 of the statement of claim, London Life also responded to the

mquiries it received from Mr. Jeffery.

Remedies

45, The defendants deny that the plaintiffs are entitled to any of the relief sought in

paragraphs 1, and 35 10 39 of the statement of claim.

46, There has been no breach calling for an order for compliance under section 1031 of
the /{4, Nor does the plaintiffs’ claim give rise to a right to a restraining order or an order for

rescission, contrary to the allegations in paragraph | of the statement of claim.

41, Asset cut above, the Par Account Transaction incorporated a beneficial interest rate in
favour of the par account. There is no basis for a claim for further interest, or for unjust

ennichment, contrary to paragraphs 1 and 36 of the statement of ¢laim.

48.  Nor arc the plainiiffs entitled to any of the declaratory relief sought in paragraph 1 of

the statememt of claim.

49.  lastly, the defendants deny the claim for damapes or other paviments to par
policybeolders, glaimed in paragraphs 1 and 39 of the statement of claim. On the contrary,
cven if there had been a breach, which is denied, there would be no entitlement to any such

rehef,

Not a Proper Class Action

50, The defendants deny that the plainuffs are entitled to the relief sought in paragraphs 1,
40, 4] and 42 of the statement of clalm in relation to the requested certification of this action

45 a class action under the Class Proceedings Aci, 1992, $.0. 1992, ¢. 6.
Dismissal with costs

51, The plamntiffs are not entitled to the relief they have claimed. The defendants therefore

request that this action be dismissed, with costs.
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79 Wellington 8t W,
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Toronto, Ontario
MSK IN2 Canada

Sheila Block LSUCH: 14089N
Tel: 416.865.7319
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AND TO: Paul Bates LSUCH: 26619D
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